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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This m atter com es before this Deputy Z oning Comm issioner for consideration of a
Petition for Variance filed by the legal owners of the subject property, Robert and Diane Brown.
Petitioners are requesting Va riance relief from Section 427.1.B.2 of the Baltimore County
Zoning Regulations (“B.C.Z.R.”) to perm it a fence on the side and rear yard with a height of 6
feet and adjoining the front yard of another residence to have a se tback of 0 feet in lieu of the
required 10 feet. The s ubject property and reques ted relief are more fully described on the site
plan that was marked and accepted into evidence as Petitioners’ Exhibit 1.

Appearing at the requisite ~ public hearing in support of  the variance request were
Petitioners Robert and Diane Br own and their daughter, Karen Brow n. Appearing as interested
citizens opposed to the requested relief were next door neighbor Doris White of 23 Greenwood
Avenue and her daughter, Sheila Coom er, of 25 Greenwood Avenue. There were no other
interested persons in attendance.

Testimony and evidence offered revealed that the subject property is rectangular-shaped
and consists of approxim ately 16,000 square feet or 0.367 acre, m ore or less, zoned D.R.5.5.
The property is located on the north side of Greenwood Avenue, southeast of Kenwood Avenue

and Belair Road and ju st east of the City/County line, in the Overlea area of Baltim ore County.



The property is part of the “Kenwood” subdivi  sion that w as platted and recorded in 1912.
According to Real Pro perty Tax records, th e property is im proved w ith a two-story fram e
dwelling built in 1913 consisting of approximately 2,000 square feet. These records also indicate
that Petitioners have owned the property since 1989. ' The property is also im proved with a
macadam driveway running along the right side leading to a garage that is located to the rear of
the property.

It should be noted that this m atter came be fore me as a result of a complaint registered
with the C ode Enforcem ent Division of th e Departm ent of Perm its and Developm ent
Management®. A Code Inspections and Enforcement Correction Notice was issued to Petitioners
for a 6 foot high fence installed along the front yard. Hence, Petitioners filed the aforementioned
variance request.

Petitioners both testified that they have lived at the property for th e last 21 years an d for
most of that tim e, they got along well with their neighbo rs; however, in the recen t past, the
relationship with their next door neighbors has deteriorated significantly to the point where there
is open hostility between Petitioners and Ms. Coomer and her family. Karen Brown, Petitioners’
daughter, also resides at the property with her two boys. Ms. Brown and Petitioners recounted
examples of the bad relations betw een the parties and what they feel is harassment on the part of
Ms. Coomer and her family.

As a result, Petitioner Mr. Brown erected th e subject 6 foot high board-on-board privacy
fence along the property line he shares with ~ Ms. W hite’s property this past June, 2010. As
depicted on the site plan, this fence runs alon g his driveway. Photographs of the fence were

marked and accepted into evidence as Petitioners’ Exhibits 2A through 2E and show the location

! Mrs. Brown indicated in testimony that she was born and raised in the home.
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of the fence right next to an existing chain link fence and run ning from the front of the property
to the rear yard, next to the garage. Appare ntly, Petitioners applied for and wer e issued a

building pe rmit f or the f ence, as evidenced by the perm it applica tion that was m arked and
accepted into evidence as Petitioners’ Exhibit 3; however, that permit was issued in error bas ed
on the location and height of the fe nce. Petitioners desire to keep the fence because they believe
it is the on ly way to have som e peace and en joyment of their own pr operty, given the openly
hostile relations between them and their neighbors.

Testifying in opposition to Pe titioners’ requested variance were Ms. Coom er and her
mother, Ms. White. As already indicated, Ms. White resides next door at 23 Greenwood Avenue
and Ms. Coom er lives one door down at 25  Greenwood Avenue. During her testimony, Ms.
Coomer was just as em phatic as Petitioners con cerning the poor relations between the parties.
Contrary to previously described testim ony, Ms. Coom er attributed these difficulties to
Petitioners and in particular Ms. Brown and her two boys. She recounted incidences of
misconduct on the part of the boys toward Ms. C oomer’s daughter and i ndicated that it is
Petitioners who are the instigators of the hara ssment. Nonetheless, it was Ms. Coom er who
registered the complaint with Code Enforcement and is opposed to the fence along her m other’s
property line.

The Zoning Advisory C ommittee (ZAC) comments were received and are m ade part of
the record of this case . The co mments in dicate no op position or othe r r ecommendations
concerning the requested relief.

The determ ination of a variance request fr om the Zoning Regulations is governed by
Section 307.1 of the B.C.Z.R., as interpreted by  the Court of Special A ppeals of Maryland in

Cromwell v. Ward, 102 Md. App. 691 (1995). As indicated by the Courtin Cromwell, “The



general rule is that var iances and exceptions are to be granted sparingly, only in rare instances
and under peculiar and exceptional circumstances.” 102 Md. App. at 700. In that case, the Court
interpreted the regulation to require that a two-prong test be met in order for variance relief to be
granted. First, it m ust be s hown that due to peculiar circum stances, the property is unique in
some manner and that this uniqueness drives the need for variance re lief. Secondly, upon the
determination that the property  is unique, it m ust then be cons idered whether, absent the
requested relief, strict compliance with the regulation would cause a practical difficulty or undue
hardship upon the property owner.  Self -inflicted or se lf-created hardship is not considered
proper grounds for a variance. Id. at 707.

After due consideration of the testimony and evidence presented, I find that Petitioners’
request for variance should be de nied. Although I am very sympathetic to Petitioners’ desire to
have a privacy fence between their property  and Ms. W hite’s property, given the obviously
antagonistic relations between th e parties, insufficien t evidence was put forth to satisfy the
substantial burden of proof requi red for a variance. In my judgm ent, there is not sufficient
evidence of unusual conditions or characteristics that are unique or inherent to this property, and
which drive the need fo r the variance. W hile it is regrettable that the relationship between the
parties has deteriorated to the extent described in testim ony, I cannot find that the property is
encumbered by special circumstances or features that would render it unique in a zoning sense so
as to satisfy the Cromwell standard. Indeed, the presence of the high fence m ay well be a
practical solution to keeping the peace to what ever extent possible between these neighbors;
however, I cannot prem ise a decision on whether to  grant the requested relief on that basis,
especially in the face of oppositio n from the most affected neighbor, Ms. White. In s hort, there

is not sufficient evidence to suggest that this property meets the “uniqueness” requirement, and [



must therefore deny the varian ce requested by Petitioners. Moreover, the fact that the fence has
already been built does not present a case of ~ undue hardship. As declared by the Court of
Special Appeals in Cromwell, “hardship, arising as a result of the act of the owner . . . will be
regarded as having been self-created, barring relief.” 102 Md. App. at 707.

Finally, I m ust also determ ine whether the requested variance is in strict harm ony with
the spirit and intent of the Zoning Regulations a nd its impact, if any, on adjacent properties. As
earlier stated, although I am certa inly understanding and empathetic with Petitioners in thei r
desire to construct a privacy fence, in m y view, the layout of properties in this subdivision and
the relative closenes s and orientation of the dwellings does not le nd itself to the construction of
the type of board-on-board fence, including its height and length along the property, as proposed
on the site plan. I believe the fence would have an overall negativ e impact on the character and
aesthetics of the neighborhood and, hence, is not w ithin the spirit and intent of the Zoning
Regulations.

It is worth repeating that based on the test imony presented by both pa rties, clearly some
kind of intervention or mediation is warranted. It seems hard to believe that people on both sides
can live a h ealthy and enjoyable life in the type of environm ent described. But unfortunately,
Petitioners will need to find another lawful way of dealing with the ch allenges presented by the
ongoing dispute with Ms. White’s and Ms. Coomer’s families. I can only wish both sides well in
this regard.

Pursuant to the advertisement, posting of the property, and public hearing on this petition
held, and after considering the testim  ony and ev idence offered by the pa rties, I find that

Petitioners’ variance request should be denied.



THEREFORE, IT IS ORDERED this 16 ™ day of Sept ember, 2010 by this Deputy
Zoning Commissioner that Petitioners’ Variance request from Section 427.1.B.2 of the Baltimore
County Zoning Regulations (“B.C.Z.R.”) to perm it a fence on the side and rear yard with a

height of 6 feet and adjoining the front yard of another residence to have a setback of 0 feet in

lieu of the required 10 feet be is hereby DENIED.

As a consequence of the denial of the requested relief, Petitioners shall within ninety (90)
days of the date of this Order, at their sole cost and expense, remove and properly dispose of the
board-on-board privacy fence that is the subject of the requested variance, as depicted on the site

plan and the photographs accepted into evidence as Petitioners’ Exhibits 2A through 2E.

Any appeal of this decision m ust be m ade w ithin thir ty (30) days of the da te of this

Order.
___SIGNED
THOMAS H. BOSTWICK
Deputy Zoning Commissioner
for Baltimore County
THB:pz
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